Challenging an unfair will
or distribution under the
Administration Act
If you have been a dependant of someone who has died and you do not receive a fair share
of their property, this information may help you.
This information outlines your rights and the procedures involved in challenging an unfair
will. You will need help from a lawyer to make an application or to oppose an application
made by someone else.

You will have to prove:

I think I have not received a fair share of a
close relative’s property after their death.
What can I do?
If you are a dependant of someone who has died
and have not received a fair share of the
deceased's property under the will or under the
Administration Act 1903 (WA) ("the Act"), you may
be able to challenge it. You should get legal advice
before starting a challenge at court.

 your relationship to the deceased
 why you believe you are entitled to a share or
a larger share of the property, and
 why you believe the will (or if there is no will,
the law) does not provide well enough for you.
If the application is for a child, this information
must relate to the child.

Who may apply?
What if there is no will?
If there is no will then the property may be
distributed according to the Act.

To apply to the Supreme Court of WA to alter a
will or the distribution under the Act you must be
one of the following:
 a person who was married to the deceased
immediately before their death

When will the court interfere with the way
a person leaves their property in a will or
with the distribution under the Act?

 a person living as the de facto partner of the
deceased immediately before their death

The Supreme Court will not usually interfere with
the way a person leaves property in a will or with
the distribution under the Act. However, it can
interfere if it thinks the will, or the distribution, does
not properly look after the needs of a person the
deceased had a duty to provide for.

 a child of the person living at the time of the
deceased's death, or a child born within 10
months after the deceased's death

Do I need a lawyer to apply to redistribute
a deceased estate?
You will need a lawyer to apply – it is a difficult
process.

 a former spouse or de facto partner who was
receiving, or entitled to receive, maintenance
payments at the time the person died

 a grandchild of the deceased:
o who at the time of death of the deceased
was being wholly or partly maintained by
the deceased, or
o who was living at the time of the
deceased's death and one of whose
parents was a child of the deceased who
died before the deceased, or
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o who was born within 10 months after the
deceased's death and who had a parent of
the deceased who died before the
deceased
 a step child of the deceased where the
deceased died on or after 16 January 2013:
o who was being maintained wholly or partly
or was entitled to be maintained wholly or
partly by the deceased immediately before
the deceased’s death, or
o where the deceased received or was
entitled to receive (other than as a creditor)
property from the estate of a parent of the
step child valued at the time of the parent's
death at more than the amount specified in
the Family Provision Regulations 2013
(WA)
 a parent of the deceased.
Western Australian law recognises:
 same sex de facto relationships, and
 de facto relationships where either of the
parties are married to someone else or in
another de facto relationship.
In certain circumstances, the definition of “parent”
will now include the same sex partner in a de facto
relationship.
Get legal advice if you are not sure if you are
eligible to make an application.

When can I apply?
You must apply within six months of the grant of
probate of the will.

the contents of the sworn or affirmed documents
prepared before the hearing.
Usually you will not have to go to court to give
evidence. Sometimes the judge may require you
or another person involved to give evidence.

What will the court consider?
The court will look at a number of factors including:
 how any change to the will may affect other
people in the will
 the sort of property involved and its value
 the ages of the surviving dependants
 the relationship of other dependants to the
deceased
 the needs of other dependants and your
needs, and
 the way you acted towards the deceased and
your relationship in general.
If you are a former spouse or former de facto
partner who made no attempt to get maintenance
from the deceased before their death, the court is
unlikely to change the way the deceased’s
property is distributed.
The court will decide whether or not it will
interfere. Applications are not always granted.
Sometimes they may be refused.

What if I am affected by a court
application?

If there is no will, you must apply within six months
of the grant of “Letters of Administration”.

If the court orders that someone should receive a
share or a larger share of the deceased’s property
then someone else will have to receive less.

The six-month time limit may be extended in some
circumstances. Extensions are quite rare. You
should make every effort to apply within the time
limit.

If an application is made to the court, a summons
and a copy of the documents filed will usually be
given to each person whose rights under the will
or the Act will be affected.

If you are outside the time limit get legal advice as
soon as possible.

If you receive a summons you should get legal
advice about your rights.

What happens after an application is
lodged?

If you receive a summons and do not wish the
court to interfere with the distribution of the
property, you will need to file a document called
an “Appearance” at the court. The time limit for
filing an appearance will be on the summons.

The court will fix a time to hear the application. In
most cases, the judge makes a decision based on

Get legal advice before filing an appearance, or
where that is not possible as soon as you can
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afterwards. You will need a lawyer to help you
oppose the application in the Supreme Court.
If you do not file an appearance the court will make
a decision in your absence. You will not have a
chance to present evidence opposing the
application. If this happens and it is a problem for
you, seek legal advice as soon as possible.

Where can I get more information?
 Legal Aid WA does not give legal advice
in this area.
 Contact the Law Society of WA on (08)
9324 8600 for a referral to a lawyer who
specialises in this area.
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Legal Aid WA Offices
TELEPHONE INFOLINE: 1300 650 579 (General Enquiries)
Infoline open Monday to Friday 9.00 am to 4.00 pm
(Australian Western Standard Time) except public holidays
Translating and Interpreting Service 131 450
National Relay Service (for hearing and speech impaired) 133 677

www.legalaid.wa.gov.au
Perth Office
32 St Georges Terrace, Perth, WA 6000
1300 650 579
(08) 9261 6222
Southwest Regional Office
7th Floor, Bunbury Tower, 61 Victoria Street, Bunbury, WA 6230
(08) 9721 2277
Great Southern Regional Office
Unit 3, 43-47 Duke Street, Albany, WA 6330
(08) 9892 9700
Goldfields Regional Office
Suite 3, 120 Egan Street, Kalgoorlie, WA 6430
(08) 9025 1300
Midwest & Gascoyne Regional Office
Unit 8, The Boardwalk, 273 Foreshore Drive, Geraldton, WA 6530
(08) 9921 0200
Pilbara Regional Office
28 Throssell Road, South Hedland, WA 6722
(08) 9172 3733
West Kimberley Regional Office
Upper Level, Woody’s Arcade, 15-17 Dampier Terrace, Broome, WA 6725
(08) 9195 5888
East Kimberley Regional Office
98 Konkerberry Drive, Kununurra, WA 6743
(08) 9166 5800
Indian Ocean Office
Administration Building, 20 Jalan Pantai
Christmas Island, Indian Ocean, WA 6798
(08) 9164 7529
This information contains a summary of the law and is correct at the date of publication. It is not legal advice. You should always seek legal
advice about your individual situation. Any services referred to which are not operated by Legal Aid Western Australia are not endorsed or
approved by Legal Aid Western Australia.
©Legal Aid Western Australia
This information sheet may be copied, reproduced or adapted to meet local needs by community based organisations without permission
from Legal Aid Western Australia provided the copies are distributed free or at cost (not for profit) and the source is fully acknowledged. For
any reproduction with commercial ends, or by Government departments, permission must first be obtained from Legal Aid Western Australia
.
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